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OPINION

Although they never married, C. L. (*Mother”) and M. T. (“Father”) had a long-term
relationship that resulted in the birth of ten children. This appeal involves an action brought by the
Department of Children’s Services (“DCS") to terminate the parentd rights of both Mother and
Father to nine of their children, al boys, bornin August of 1989, February of 1991, May of 1992,
January of 1994, April of 1995, November of 1996, February of 1998, February of 1999, and April
of 2000.

DCSfirst became involved with these children in November of 1998. At that time, seven
childrenwereliving at homewith Mother. Mother had another older son, then 11 yearsold, fathered
by adifferent man, who was not living at home because he wasin custody of DCS. A DCSworker
visited Mother’ shome as part of an assessment related to this oldest child. Whilethere, the worker
observed that the youngest child, then nine months old, appeared very small for hisage. Theworker
guestioned Mother about the infant’s health, birth, food, and medical care. The answers provided
werelater determined to befalse. Mother wastold to takethe child to the doctor withinafew days,
but shefailed to do so. The DCSworker and anursereturned to Mother’ s home two days later, and
the nursefound the infant to have below normal weight, height, and head circumference. DCSgave
the mother a supply of infant formula and again told her to take the child to the doctor. On
subsequent visits, DCS workers determined that Mother had not obtained formulafor the child and
continued to feed him “Kool-Aid” or asimilar drink.

Conseguently, DCS obtained an order from the Juvenile Court for an investigation and
directing Mother to allow DCS access to her home or to the child. A subsequent medical
examination may have reveal ed the child was suffering from failure to thrive due to poor nutrition.?
A later petition filed by DCS stated that two of Mother’'s other children had been previoudy
hospitalized for failure to thrive.

In March of 1999, DCS filed an Expedited Long-Term Petition for Adjudicaion of
Dependency and Neglect and Request for Court Ordered Services, naming nine children. Thislist
included Mother’s oldest son who was aready in DCS custody “because he was abandoned in
detention by his mother.”®* Additionally, another child had been born in February of 1999, and this

1In cases of this type, this court generally uses initials to refer to the children and parents involved so as to
protect the privacy of the children. That procedure proved impossible in this case because all nine of the children have
the same initials. Consequently, we have tried to use generalized descriptions where it is necessary to discuss facts
regarding a particular child. Although ten children were born to Mother and Father, only nineareinvolved in this case.
Another child was born shortly after the trial of the termination proceedings involved herein.

2There is actually conflicting testimony regarding the exact diagnosis, and none from the doctor making it.

3According to the petition, Mother failed to pick up this eleven year old from detention after adjudication on
his delinquency charge.
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childwasincluded in the petition. The petition dleged the facts set out above and also alleged that
Mother had failed to properly feed, care for, and provide medical care for all the children.

In addition, the petition alleged that Mother had often left all the children a home in the
charge of the 9 year old and the 8 year old; that on one of these occasionsthe 8 year old had suffered
burns while trying to prepare dinner; that he was seen by the school nurse for these burns; and that
Mother was told to take him to the doctor but failed to do so. The petition further alleged that
Mother had obtained no prenatal care during her most recent pregnancy. In addition, DCS alleged
it had offered numerous services to Mother, and she had declined them.

Based on these allegations and DCS's belief there were no relatives avalable for a safe
placement, DCS asked that the court to award temporary legal custody to it “or appropriate relative
or placement.” The petition asked that Father be served and a hearing set to determine whether these
children should be found dependent and neglected with temporary legal custody given to DCS and
for an order that Mother be required to comply with all services offered by DCS if she retained
physical custody.

Subsequently, an order was entered continuing Mother’ s custody of the children. The order
reflects that a hearing was held May 10, 1999, and that Mother, her attorney, and Father were
present, as well asthe guardian ad litem. It also states that Mother had agreed to accept servicesin
her home, that an identified agency had agreed to work with Mother, and that the Department was
to provide a“Plan of Action” at the next court date.

Beforethe next court date, however, an incident occurred that prompted DCSto petition for
custody and emergency removal of the children. OnMay 28, 1999, Mother went out during the day
leaving seven children home alone.* Eventudly, neighbors called the police department, and DCS
wasnotified. When Mother showed up in the early hours of the next morning, she wasimmediatdy
arrested for child neglect. DCS called Father, who, according to the petition, “responded within 10
minutes’ of theinitial call, even though he was at work. Father came to Mother’ s house and stayed
with the children for several days. The petition states:

[DCS] further received information that although [Father] had been staying in the
home with the children over the weekend, that he was not to be in [Mother’ s| home
due to the threat of her losing her housing. [Father], at this time, does not have
adequate housing for all 8 children. The Department is unsure asto the stage he is
at in the process of legitimation. . . .

Withregard to Mother, DCS alleged she had violated the court’ s prior order that allowed her
to retain custody, and that DCS could not trust her to supervise and care for her children.

4The youngest child was left with afriend of M other’s.
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The court issued an emergency protective custody order and set apreliminary hearing on the
matter four days later, on June 8, 1999. That hearing took place and was attended by Mother,
Mother’ s attorney, Father, and the guardian ad litem as well as DCS employees and counsel. Asa
result of that hearing, the trial court declared Father the father of the eight boys, ordered their last
name changed to his, and directed that a copy of the order be sent to the child support enforcement

agency.

The court found there was probable cause to believe the children were dependent and
neglected and no lessdrastic dternativeto their placement in State custody wasavailable, noting that
Mother was at that time incarcerated on child neglect charges. The order dso stated, “ Reasonable
efforts not possible because the parent [referring to Mother] faled to cooperate with [DCS] in
addressing their issues.” The court granted legal custody to DCS and set a date for a hearing on a
plan of care. Thisorder was entered July 15, 1999. Three days after the June 8 hearing, Father,
without assistance of counsel, filed a petition seeking custody of the children.

Initial Permanency Plans® were completed for each of the children on July 1, 1999, each of
which named the permanency goal as “return to parent.” Given as the reason for custody was
Mother’ s leaving the children alone without supervision or plans for the evening meal. Identified
as conditions which contributed to state custody were the commitment to state custody of the older
sibling “ because of mother’ sinability to parent the child and because shefailed to pick him up from
detention. Mother hasrefused court ordered servicesinthe homewith the exception of HUGS. She
has not taken advantage of the many programs and services offered to her by DCS.”

Identified as parent or family strengths were Mother’ s ability to keep aneat household, the
nearness of her residence to community resources, her health, and the fact that she “ hasthe support
of thebiological father.” Withregard to severa of the children, the Plan stated that the child wanted
to return home to his mother and was well bonded with both Mother and Father. Plansfor the other
children noted the child’ sapparent strong bond to his parentsand good rel ationshipwith hissiblings.

Each Plan commented that M other, asasingle mother of eight children, needed support from
the father both physically and financially, and noted that Father had worked with Mother with the
agency that had provided some family services. The Plan aso noted:

5A Permanency Planis awritten plan for achild placed in foster care. The plan sets out requirements for the
achievement of aspecificgoal, such asreunification of the family, adoption, or permanent foster care. Tenn. Code Ann.
88 37-2-402(8) & -403(a)(1). Tenn. Code Ann. § 37-2-403(a)(2)(A) mandates that the requirements of the Permanency
Plan be stated in specific terms and be reasonably related to the specific goal. The Permanency Plans are to bereviewed
within ninety (90) days of the date of foster care placement and no less often than every six (6) months thereafter, to
assess compliance with the requirements and project alikely date on which the goal of the plan will be achieved. Tenn.
Code Ann. § 37-2-404(b). In this case, several plans were presented to Mother and Father by DCS throughout the
pendency of the proceedings.
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The father has petitioned the court for custody of his children. He does not have
suitable housing or minimal furnishings to care for the children. The father needs
full time employment.

The steps Mother was required to take under the Plans included: (1) take parenting classes,
(2) provide appropriate housing and furnishings;® (3) learn nutritional standards; (4) complete a
psychological examination and follow recommendations for medication and counseling; (5)
cooperate with Homemaker Services and learn purchasing and decision making skills; (6) obtain a
GED and secure employment; (7) secure day care for the children;” (8) continue to work with the
HUGS nurse; (9) participate in WIC; (10) secure medical treatment for the children, including
immunizations; and (11) attend to her own physicd health and receive treatment for anemia. The
Permanency Plans set the responsibilities for Father as. (1) pay child support; (2) participate in
raising his children; and (3) demonstrate his ability to hold a full time job and secure adequate
housing and other essentialsto raise his family.

Each Permanency Plan was signed by Mother and Father on July 1, 1999, and the court
approved them on July 27, 1999. There was a hearing that day to review the plans, and the order
indicates both Mother and Father were present, along with Mother’ s attorney and the guardian ad
litem. The order recitesthat each parent stated he or she understood the obligations under the plan;
that reasonable efforts werein progress; and that a change of custody was not in the children’s best
interestsat that time. The court al so established child support for both M other and Father, and wage
assignment notices were issued.

There was a hearing held on October 26, 1999, at which the Mother and her appointed
counsel appeared, as did Father, again without counsel. The order resulting from the hearing
indicatesit was held on the pending petitionsfiled by DCSand on Father’ s petitionfor custody. The
order, entered January 3, 2000, and entitled “ Agreed Order of Adjudication and Disposition” states
that the court “findsthat the parties arein agreement and that thereis clear and convincing evidence
asto,” followed by arecitation of the history of DCS' sinvolvement with thefamily prior toremovd
of the children. In addition, this section includes a statement that Father had agreed to care for the
children when Mother was arrested, “however he did not have adequate housing to care for the
children on along-term basis.”

Theorder recitesthat the parties agreed and the court found that the children were dependent
and neglected because their mother had failed to properly feed, carefor and provide medical carefor
the children; that temporary custody should be awarded to DCS; and that Mother should pay child

6According to the Plan, M other lost her housing during her incarceration after her arrest for child neglect.
7Specifically, this notation stated that Mother has been ordered to obtain her GED and secure employment.

“Daycare must be provided for the children when the father isunable to stay with the children . . .” while Mother was
working on these goals.

-5



support. The court suspended Father’s child support obligation, except for arrearages,® because
Father “is actively working to regain custody of hischildren.” This“Agreed Order” adjudicating
the children dependent and neglected was not entered until August 25, 2000, someten months | ater,
and was sgned only by the attorney for DCS, Mother’ s atorney, and the Guardian ad litem.
Neither Father nor anyone purporting to represent him signed it.°

Aspreviously ordered, the children’ s placement was reviewed by thetrial court at ahearing
on November 24, 1999. The order from that hearing statesthat reasonableeffortsarein progressand
that achange of custody was not in the children’ sbest interests at that time. The order alsoincludes
afinding that the parentshad not paid child support as ordered and that subsequent orderswould be
entered addressing the arrearage.’® In addition, the court indicated it would appoint an attorney for
Father. Thisorder wasentered March 23, 2000. Father was appointed an attorney by an order dated
November 30, 1999.

New or revised Permanency Plans were prepared by DCS and signed by the parents at a
staffing on December 10, 1999. The god of each remained return of the child to the parent. Under
family or parent strengths, each plan stated:

Father demonstrates the depth of his relationship with the children by being
concerned with their education and behavior when informed of issues surrounding
these. Father has acquired housng with amost all the proper furnishings required
to provide ahome for he and the boys. Father isahard worker and is maintaining a
steady job. Father isin good physicd health.

In addition, on each of the Plansinvolving achild in school Father was listed as having the
responsibility to be sure the parents were involved actively in the child’s education, to attend
conferences, and to ensurethat the child had appropriatetime, place, and resourcesto do homework.
At thistime, the children had been placed in several different foster homes, some of which werein
other counties. We must presume most of this requirement was directed to the situation that would
occur after afamily reunification.

The Plans further noted that because Father had not been the primary caretaker for the
children, he needed aparenting assessment and to follow all recommendati onsfrom this assessment,
including parenting classes. Mother was al so required to have a parenting assessment andto acquire
housing to accommodate “ however many children she plans to have returned to her.” Mother was

8There is no reference to the amount of these arrearages.
9On this basis and because he was not appointed an attorney prior to the dependency and neglect finding, Father
challenges the validity of thisorder. The record before us does not include a transcript of the hearing that resulted in

this order. Because of our disposition of the petition to terminate parental rights, we need not address this issue.

10 .
Our review of the record revealed no arrearage orders.
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also required to acquire and demonstrate the skills necessary for providing nutritious food to her
children.

ThePlans noted that M other and Father were unsure of their futureplansasacoupleand did
not have a common goal or plan on how to jointly parent. The Plans recommended couples
counseling “as away to work through issues surrounding how these two parents can parent their
children while living in two separate households and the children only residing with one parent.”
Some of the plans identified special needs of specific children for educational, behavioral, or
emotional problemsand recommended services for those needs. The parentswere not responsble
for arranging those services.

Therevised Planswerereviewed at ahearing on January 3, 2000, and the court approved the
plans and stated, “The Court wants to make sure that this transition goes smoothly and that the
children’ sneeds are being addressed.” We note the Plansreferred to servicesthat would be needed
to transition the children from foster care back into the home of aparent. The court ordered that
custody remain with DCS and ordered DCS to set up visitation.* The order also “terminated”
Father’ s current support obligation, but ordered that payment on the arrearages continue. Father
attended the hearing asdid hisattorney who had been appointed amonth earlier. The order fromthis
hearing was entered April 13, 2000.

At the January hearing, the court apparently ordered, and the parties agreed, that Father be
given unsupervised weekend visitation with histhree older children. Those visitations began, and
several took place. However, in February of 2000, DCS filed a petition for contempt against both
parents alleging that Father allowed Mother to be left alone with the children during a weekend
unsupervised visit on February 12. That petition stated that at the January hearing the Department
had expressed concern that Father might leave the children with Mother while he was working and
DCSwasuncomfortable with that because M other had madelittle progress on her Permanency Plan
responsibilities. Thepetition further alleged that the court had ordered weekend visitation for Father
and allowed Mother to visit the children at Father’ shome on those weekends only aslong as there
was a neutral third party present, and that both parents agreed to this condition.

The petition alleged the conduct of both Mother and Father was contemptuous because the
court “ordered from the bench on January 3, 2000,” that Mother’s contact with the children at
Father’ s home was to be supervised by athird party. In addition to asking for criminal contempt
sanctions against both parents, the petition also asked for areview of visitation forthwith and that
unsupervised visitation with either parent be immediately suspended.

When DCSdiscovered Mother at Father’ shomewith thechildren at approximately 6:30 p.m.
on February 12 without Father or another adult being present, DCS immediately removed the

11The Plans had called for 4 hours of visitation per month.
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children from Father’ shome.*? Although we can find no order from thetrid court granting DCS's
request that unsupervised overnight visitation with Father be suspended, DCS allowed no further
such weekend visits or any unsupervised visitation.

The order from the January 3 hearing was not entered until April 13, 2000, well after DCS's
petition for contempt wasfiled, and that order does not recite any of the conditions alleged to have
been placed on unsupervised visitation. Again, our record does not include a transcript from the
hearing itself.

Several attempts were made to set the contempt petition for ahearing. The notes from the
January 3 hearingindicate the next review wasto take place on March 10. Apparently on that date,
some portion of the contempt petition was tried, but it was continued. A later pleading by DCS
confirmsthisinterpretation of therecord and indi catesthe hearing was not held onthedate originally
set for its continuance. An order was entered setting the continued hearing for August 25, 2000,
which was the date also set for a permanency planning review. The record before us includes no
indication afull hearing on contempt was held and includes no order from the court disposing of the
petition.

On April 10, 2000, Mother gave birth to another son. After an attempted but failed or
rejected safety plan allowing theinfant to stay with a neighbor, DCS filed a petition to adjudicate
theinfant dependent and neglected on April 27, 2000. This petition was heard May 8, 2000, and the
child was placed in the custody of DCS. This order was entered June 23, 2000.* A Permanency
Plan for thisinfant was prepared and signed by Mother and Father at a staffing on May 30, 2000.
An order from the August 25 hearing reflects that the court reviewed the Plan at that time and
approved it.*

The plan for the infant listed “Return to Parent” as the permanency goal. The plan listed
Mother’ sstrengths as her bond to her children, love and concern for her children, stable housing and
income, good housekeeping skills, and accessto community resources. Father’ s strengthsincluded
stable housing and income, his bond to his children, and his involvement with the Institute for
Responsible Fatherhood and Family Revitalization. The Plan required Father to take parenting
classes, both parents to continue with the Institute to insure smooth reunification; both parents to

12The petition also recites an explanation given to the DCS worker by Mother and DCS'’ s discovery that the
information was fase. In addition, DCS pointed out in the petition that it suspected Mother had lied to the court at the
January hearing when shetold the court shewas not pregnant. Concerned about prenatal carefor any child Mother might
be carrying, DCS asked the court to determine whether Mother was pregnant. The answer came with the birth of achild
in April of 2000.

13There was actualy a petition for temporary custody filed by the neighbor. This petition was|ater dismissed.
Father also filed a petition for temporary custody of this newest child, stating he was in the process of getting his other

children, that he loved his children, and that he did not want them to be separated from each other.

14 One copy of thisplan reflects court approval on August 25, 2000, while another shows court approval on
September 1, 2000.
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mai ntai n contact with the child and pay child support; and both to participatein homemaker services.

A hearing was held on August 25, 2000, that resulted in an order entered September 12,
2000. In the order, the court found “the State intends to pursue termination since the parents
continue not to address the issues that are barriers to permanency for these children,” even though
a Permanency Plan for the infant was al so approved that day with the goal of returning him to his
parent(s). Thetrial court also stated it was concerned “that these children have been in custody so
long without improvement on their issues.” The court also found that the parents needed to
demonstrate acommitment to gettingtheir children back by addressing their issues. The court found
that reasonabl e efforts were in progress and that a change of custody was not in the children’s best
interest at that time. Legal custody remained with DCS. The court also set child support for Father
at $692 per month and for Mother at $537 per month.™

DCS prepared revised Permanency Plans and changed the goal of each Plan to adoption.
Under parent or family strengths, DCS stated, “Parents have a long relationship and appear to be
committed to each other at thispoint.” The Plans continued to reflect that the children were bonded
to or enjoyed visiting with their biological family. Among the“barriersto permanency”*® listed was
“Mother has not made a decision on housing, whether she will get her own or whether she should
get on lease at father’ shome where sheis currently residing.” Mother was directed to decide what
to do about housing and which children she desired to have living with her and to provide
appropriate housing, appropriately furnished. The parents were directed to continue to get
homemaker services on providing healthy meals for the children.

In addition, the Plans noted that M other needed to attend counseling to address why she has
left her children unsupervised on many occasions and to continue that counseling until the therapist
recommended that all issues had been addressed. The Plans also directed that the parents needed to
get caught up intheir payment of child support. After noting that the children misstheir siblingsand
their family, the Plans stated that the parents should follow the Plan’ svisitation section. That section
stated that parentswill continueto visit childrenfor 2 hoursevery other week, will providenutritious
meals at the visits, and will interact individually with each child. DCS agreed to have all nine
siblings visit together where possible.

In addition, the Plans sated that Father continued to be interested in getting custody of his
children and:

At this point, he has been told that as long as Mom is not appropriate to get the
children back, heisnot appropriate either sincethey livetogether and Dad feelsMom
did nothing wrong to cause the children to come into custody.

15The record includes noticesand orders of income assignments sent to Father’ s and M other’semployerswith
a notation to begin payments September 8, 2000.

16Since the permanent goal was changed to adoption, it is not clear how the listed items were barriers to that
goal; they appear to be related to a goal of returning the children to the parent or parents.
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The action steps needed from Father were stated:

Father needs to consider whether he can actually take care of these children
independently as at this point, the department does not think Mom could parent the
children without feeling the continued need to |eave them unsupervised.

And, Father was directed to continue to evaluate his situation with Mother and decide his
plans to parent his children.

The plansidentified psychological and behavioral problems with two of the children and a
speech problem with another. Services were being provided to addressthese problems, and neither
parent was assigned any responsibility with regard to theseissues. Thisnew set of planswas signed
by Mother and Father on November 16, 2000.

DCSfiled amotion for ratification of the newest Permanency Plans on February 1, 2001,
which motion was apparently granted on February 9, but a hearing was set for April 17, apparently
on the plans. A petition to terminate the parental rights of both Mother and Father to all nine
children was filed on the same day as the court’ s approval of the latest Permanency Plans.

In the termination petition DCS aleged that: (1) pursuant to Tenn. Code Ann. § 36-1-
102(1)(A)(i) and (iv) the parents had willfully abandoned the children in that they failed to support
or make support payments for the four consecutive monthsimmediatdy preceding the filing of the
petition; (2) pursuant to Tenn. Code Ann. 8 36-1-113(g)(3)(A) the children had remained in custody
of DCSfor morethan six (6) months and the conditionswhich led to theremoval still persisted; and
(3) that the parents had failed to follow the Permanency Plans to remedy the conditions which
necessitated the foster care placement.

The youngest child, who had been born after dependency and neglect proceedings were
underway as to the other children, was adjudicated dependent and neglected on June 7, 2001, and
thetrial court set thetrial on the termination of parental rightsfor July 9-10, 2001. A two-day trial
with fifteen witnesses took place. Most of the information regarding the current situation of
individual childrenwasrel ayed through thetestimony of therespectivefoster parentsfor thechildren
and employees of thevarious agencieswhich offered servicesto thefamily. Mother and Father each
testified. The guardian ad litem took an activerole in the examination of witnesses. On October 3,
2001, thetrial court entered an order terminating the parental rights of Mother and Father. Thetrial
court’ sorder states:

The State of Tennessee filed itsrequest to terminate the parental rights of these nine
(9) children aleging that their mother and father had pursuant to T.C.A. 36-1-102
(D(A)(@i) and (iv) “willfully abandoned the children for more than four (4)
consecutive months next proceeding the filing of this Petition in that the said
defendantswillfullyfor four (4) consecutivemonthsimmediately preceding thefiling
of this petition had failed to adequately support them.
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The proof before the court shows that the children (except [the youngest]) had
previoudy been adjudicated dependent and neglected on the 26th of October 2000
becauseof themother’ sfailureto addressthe children’ sissuesand needs because she
left them home al one and unsupervised with no way to contact her. The mother had
not made adequate provisionsfor her children while shewasgone. Theinvestigation
showed that this was not an isolated incident but a pattern of behavior on behalf of
the mother. The father agreed to take the children overnight (the mother was
immediatdy arrested on child neglect charges) but agreed that he could not provide
for them on along-term basis. The Court then found that at the time of the removal
the Department had no less drastic aternative than to place the children in State's
custody. [Father] had been declared the legal and biological father of all these
children prior to the termination.

The father . . . attempted to regain physical custody of his children and the Court
through the Department and other agencies offered him services so that he could
successfully carefor thechildren. Later, the children wereremovedfromthefather’'s
possession because he continued to leave the children around their mother
unsupervised even though he had been ordered by the court not to do so and hefailed
to cooperate with Court ordered services. The Court has been attempting for some
timeto work with thefamily to addresstheir issues so that they could be reunited and
function as a working family unit. The parents have not cooperated with Court
ordered services.

In January of 2001 after several unsuccessful attemptsto help thefamily and after the
children had been in the custody of the Department since June of 1999, the Petition
to Terminate Parental Rights was filed and presented to the court.

Thetestimony presented at trid shows by clear and convincing evidencethat while
the mother has made some limited improvement, she still does not appreciate the
variousindividual problemsof her children. Her statement regarding “all they need
istobehome” doesnot show that she hasinsight into the counseling needsof severa
of the children and their medication needs. [Mother] refusesto accept responsibility
for her actions and how they have impacted on her children. [Mother] appears not
to understand the significance of counseling for [one of the children] who has made
several disclosures of sexual abuse while he was living in his mother’ s home. [His]
issues are so severe that it has been recommended by his Rape and Sexual Abuse
Center counselor that he not be around his younger siblings and that he may need
residential trestment to address his perpetration issues.

[Father] could not stateto the Court the names and ages of hischildren, he stated that

it was “just too many of them.” Both [Father] and [Mother] thought that this was
humorous, the Court did not. These are children he and [Mother] brought into the
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world and these are children, individuals who have specific individual needs that
need to be met by thar parents.

The testimony and evidence further showed by clear and convincing evidence that
neither parent had been consistent with visitation or financial support. Neither parent
appeared to appreciate the need for consistent contact and positive influence from
parents that children need to be mentally healthy and secure.

The Court will also note that & a previous Court hearing, when asked directly,
[Mother] indicated that she was not pregnant, and later admitted that she was
pregnant and expected to deliver in July of 2001. She stated that she had only
recently started going to adoctor so that she could get prenatd care. Thisisthesame
pattern of behavior that [Mother] does not appear to appreciate the need and
importance of prenaal careto address the needs that an unborn child may have in
utero that will effect that child’s development and quality of life. Neither [Father]
nor [Mother] stated that they had any intent to continue with services that the
children needed if the Court were to find that the children could return home. The
parents stated that they believe the children’s problems will clear up if they come
home.

To say that due to the parents' low functioning abilities their rights should be
terminated would not befair to the hundreds of low functioning parentswho function
quiteeffectively as nurturing caring parents, unfortunately [Mother] and [Father] do
not. Some of the children themselves have specia needs. For the parentsto leave
them unattended or not recognize that services can help their children, sentences
themto alife that will not allow them to reach their respective potential.

The Department has established by clear and convincing evidencethat both [Father]
and[Mother] havefailed to addressissuesthat have been outlined in the Permanency
Plans. Each child has specific needs and the parents should be able to understand
what those needs are and be able to addressthose issues for their children. [Father]
and [Mother] have not followed the Plans nor given plausible excuses asto why they
have not.

The records of the Court and the testimony of the parents show that the least
restrictive task they were to accomplish was to pay child support and visit
consistently. The Court finds by clear and convincing proof that neither parent had
paid any consistent support and nonesince the 8th of September 2000, someten (10)
months by the time of trial.
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Additiondly, the parents havefail ed to have meaningful visitsand show that they can
address each child’ s needs during the supervised visits.

ThisCourt would find atermination on those combined issues along with thetotality
of circumstances and persistence of conditions that the parentd rights of the parents
should beterminated asto each child. TheCourt further findsthat in thebest interest
of the children they should be freed for adoption so that they will be able to achieve
permanency as quickly as possible.

Thetestimony in thiscasea so showsthat sincethechildren have been removed from
their parents’ home, their needs are being addressed, they are in counseling and
making improvements developmentally, emotionally, and behaviordly.

This Court therefore finds that the termination is in the best interest of the minor
children.

[l. Termination of Parental Rights

A parent has afundamental right to the care, custody and control of hisor her child. Sanley
v. lllinois, 405 U.S. 645, 651, 92 S. Ct. 1208, 1212-13 (1972); Nash-Putnam v. McCloud, 921
S.W.2d 170, 174-75 (Tenn. 1996); In Re Adoption of a Female Child, 896 S.W.2d 546, 547 (Tenn.
1995); Nale v. Robertson, 871 SW.2d 674, 678 (Tenn. 1994). Thisright isafundamental but not
absoluteright, and the state may interfere with parental rightsif thereisacompdling state interest.
Santosky v. Kramer, 455 U.S. 745, 747, 102 S. Ct. 1388, 1391 (1982); Nash-Putnam, 921 S\W.2d
at 174-75.

Terminating parental rights has the legal effect of reducing the parent to the role of a
completestranger, “severingforever dl legal rightsand obligationsof the parent.” Tenn. Code Ann.
§36-1-113(1)(1). TheUnited States Supreme Court hasrecognized the unique nature of proceedings
to terminate parental rights, stating that “[f]ew consequences of judicial action are so grave asthe
severance of natural family ties” M.L.B.v. SL.J., 519 U.S. 102, 119, 117 S. Ct. 555, 565 (1996)
(quoting Santosky, 455 U.S. at 787, 102 S. Ct. at 1412 (Rehnquist, J., dissenting)). Asaresult, “[t]he
interest of parentsin their relationship with their childrenissufficiently fundamental to comewithin
thefinite class of liberty interests protected by the Fourteenth Amendment.” Id. The constitutional
protections of the parent-child relationship require certain safeguards before the rel ationship can be
severed. O'Daniel v. Messier, 905 SW.2d 182, 186 (Tenn. Ct. App. 1995). This most drastic
interferencewith aparent’ srightsrequires*the opportunity for anindividualized determination that
aparent iseither unfit or will cause substantial harm to hisor her child beforethe fundamental right
to the care and custody of the child can be taken away.” Inre Swanson, 2 SW.3d 180, 188 (Tenn.
1999).

13-



Our legidlature has established those Stuations in which the state’ sinterest in the welfare of
achild justifiesinterference with a parent’ s constitutional rights by setting forth grounds on which
termination proceedings can be brought, Tenn. Code Ann. 8 36-1-113(g), and parental rights may
be terminated only in those statutorily defined circumstances. Inre M\W.A., 980 S.W.2d 620, 622
(Tenn. Ct. App. 1998). Because the decision to terminate parentd rights affects fundamental
constitutional rights, courts must apply a higher standard of proof when adjudicating termination
cases. Santosky, 455 U.S. at 769, 102 S. Ct. at 1403; Inre M.W.A,, 980 SW.2d at 622; O’ Danid,
905 SW.2d at 186. To justify the termination of parental rights, the grounds for termination must
be established by clear and convincing evidence. Tenn. Code. Ann. 8§ 36-1-113(c)(1); In re
Valentine, 79 S.W.3d 539, 546 (Tenn. 2002). “ This heightened standard . . . servesto prevent the
unwarranted termination or interference with the biological parents’ rightsto their children.” Inre
M.W.A., 980 S.W.2d at 622.

In order to be clear and convincing, evidence must eliminate any serious or
substantial doubt about the correctness of the conclusions to be drawn from the
evidence. Hodges v. SC. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn. 1992);
O'Daniel v. Messier, 905 S.W.2d a 188. Such evidence should produce in the fact-
finder’s mind afirm belief or conviction as to the truth of the allegations sought to
be established. O’'Daniel v. Messier, 905 S.\W.2d a 188; Wiltcher v. Bradley, 708
S.W.2d 407, 411 (Tenn. Ct. App. 1985). In contrast to the preponderance of the
evidence standard, clear and convincing evidence should demonstrate that the truth
of thefactsasserted is* highly probable” as opposed to merely “more probable” than
not. Lettner v. Plummer, 559 S.\W.2d 785, 787 (Tenn. 1977); Goldsmithv. Roberts,
622 S\W.2d 438, 441 (Tenn. Ct. App. 1981); Brandon v. Wright, 838 S.W.2d at 536.

Inre CW.W.,, 37 SW.3d 467, 474 (Tenn. Ct. App. 2000); see also Estate of Acuff v. O’ Linger, 56
S.W.3d 527, 537 (Tenn. Ct. App. 2001).

Thus, it was the burden of DCS to present “evidence in which there is no serious or
substantial doubt about the correctness of the conclusionsdrawn by theevidence.” InreValentine,
79 S\W.3d at 539. Both Father and Mother assert this standard was not met. Inthiscourt’ sreview,
we must determine de novo whether DCS has proved their case by clear and convincing evidence.
Id. at 536. Although membersof thiscourt havediffered regarding how we areto apply the standard,
seelnreZ.J.S and M.J.P., No. M2002-02235-COA-R3-JV, 2003 WL 21266854, at * 10 (Tenn. Ct.
App. June 3, 2003) (no Tenn R. App. P. 11 application filed), we have concluded that the analysis
used by our Supreme Court in In re Valentine governs our review. Consequently, first we will
review the trial court’sfindings of fact de novo with the presumption of correctness accorded by
Tenn. R. App. P. 13(d), and then determine whether the facts, either asfound by thetrial court or as
supported by the preponderance of the evidence, clearly and convincingly establish the grounds for
termination. Inre Z.J.S and M.J.P., 2003 WL 21266854, at * 10.

DCS based its petition to terminate the parental rights of Mother and Father on severa
statutory grounds, including abandoning the children, failing to substantially comply with the
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Permanency Plans, and persistence of conditionswhich prevent the children’ sreturn. Theexistence
of any one statutory ground will support termination of anindividual’ sparental rights. InreC.W.W.,
37 SW.3d at 473. Inaddition, if acourt, applying the appropriate evidentiary standard, determines
that one of the grounds exists, the court must also find, using the clear and convincing evidence
standard, that termination isin the child’s best interest. Tenn. Code Ann. § 36-1-113(c)(2).

1. Proof of Grounds as to Father

At the time of DCS'sfirg involvement, the children were living with Mother. Father was
not allowed to live in Mother’s public housing apartment, but he was a frequent visitor and was
actively involved with the children, providing much of the care when he was there. He provided
money regularly, bought food and supplies, took the boysfor haircuts monthly, provided clothesand
shoes, and otherwise supported thefamily. Asexplained earlier, when Mother wasarrested for child
neglect, DCS contacted Father and asked him to stay with the children. He responded immediately
and remained with the children for several days until DCS decided he would not be allowed to
remain in Mother’ s apartment and that his housing was not adequate for the children.

After the children went into DCS custody, Father quickly sought custody of the children. He
has attended every court appearance and has continued to seek custody of hischildren. At thetime
of trial, Father was thirty-seven years old and had a ninth grade education.

Throughout DCS' sinvolvement with thisfamily, Father hasbeen steadily employed. Atthe
time of the trial, he was aline cook with alocal restaurant where he had been working for about a
year. Hemade $11 per hour. He had previously worked at another restaurant where he made $9 per
hour. For a brief period of time, he held down two jobs. At the time of trial, he brought home
approximately $600 every two weeks.

Father had been charged with a drug related offense in 1995, and was on community
corrections, which required amonthly payment of $145 as well as additional costs totaling $800.
The community corrections sentence also included a nightly curfew. He had recently moved to
probation, for which there was no curfew and the monthly charge was $45.

Father had no car and no driver’slicense. He rodethe busto work and to most other places
he needed to go. In addition to the many court appearances the record reflects he attended, he dso
attended permanency plan meetings, counseling, an M-team staffing, aswell asrequired appearances
or meetings related to his probation. He worked with the Institute for Responsible Fatherhood,
attended parenting classes, consulted with asocial worker, and talked to various day care providers.
He worked with the HUGS (Help Us Grow) nurse who had been assigned to the family.

The homemaker services worker who worked with these parents stated the services were
discontinued because M other did not make herself available for the services. There weregenerally
four appointments per month for theworker to visit the home; Mother wasthere only about haf the
timein thelast six months or so. The worker testified that Father was there some of the time, but
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generally he had to be at work, or leave for work. The appointments were at 8:00 am. The worker
testified that, although she never discussed changing thetime or date to accommodate Father’ swork
schedul e, that woul d have beenimpossiblebecause of her other appointments. Shealso specifically
testified that she did not consder Father as failing to cooperate with the services. She stated she
really concentrated on Mother because Mother would actually be the one home with the children.

As he was instructed to do, Father obtained suitable housing for himself and the children.
Hewas ableto get afour bedroom apartment. Hisrent was $442 per month. Hisphone bill was$59
per month. He also furnished the apartment with items necessary for the children. Although there
was some discussion at thetrial about how much and what furniture hehad at different times, DCS
does not assert that he had not obtained suitable housing or furnishings.'” Father rented furniturefor
sometime, and bought some; he purchased linens and other essentials. Hetestified that he had spent
approximately $3,000 to $4,000 on furnishings to provide a suitable environment for the children.

Father’s intellectual functioning has been classified as mildly retarded. Father himself
adamantly denied such a label at the trial and explained he had certain educationa deficiencies
because of his childhood experiences. DCS does not take the position that Father is functionally
unableto parent these children; in fact the case worker specificaly denied such a conclusion and
stated:

| wasn’t really concerned with this because of hisfunctioning, asfar ashim holding
down ajob, and when | would tell him things he seemed to relate well to me. He
would - - - if | asked him to bring in documentation of anything, hewould bring it
back in. So | feel like he understood us working together to do what we needed to
do. I didn't feel like that was a problem. He had housing. He had done the things
that he needed to do, knew how to access the services.

Thetrial court also specifically found that the low intellectual functioning of the parentswas
not abasisfor termination. Father’sintelectual abilities, and the ways in which heisable to make
up for thoseand function well intheworld, are, however, relevant to someof theissuesraised herein
by DCS. In particular, DCSrelies on Father’sinability to recite the birthdays of all his children as
someindication of hislack of involvement with them. Father testified he had achart a home with
al the birthdayslisted. Similarly, Father was unable to name teachers or counsel ors working with
his children. However, we note these children were in different foster homes, some in other
counties, and attended school systemsin those other counties. We al so note that some of the foster
parents who testified were similarly unable to come up with specific names.

When Father was questioned about a social worker or other potential service providers he
had spoken with, he was sometimes unable to accurately name those persons. However, he

17We would note that in January of 2000 the court and/or DCS allowed weekend visitation at Father’ shome
for only the three oldest boys. Those visitations were stopped. Nonetheless, Father was required to provide adequate
housing and essentials for all nine boys.

-16-



invariably answered that he had the names written down in a folder he kept. He testified that he
always wrote down things like that in case he forgot.

When questioned about how he would deal with the morning tasks and responsibilities
associated with getting nine children off to school or daycare, he repeatedly replied that he would
rely on alist or schedule, as well as generdly describing the tasks involved. The HUGS nurse
testified that she would be available to help him with organizing as well as performing those tasks
and evening tasks as well.

The DCS case manager testified the parentswerefairly consistent with visitation. Anearlier
caseworker for one of the children testified the parents were consistent in visitation and there was
good interaction between the parents and the children and among the siblings. He also testified that
Father was able to make special arrangements at work to attend a school function with hisson. One
child’ s social worker from another agency testified she observed family visitations, that they were
loving, and that this child was normally excited to see his parents and siblings. The Permanency
Plans for all but the youngest two children, including the Plans approved on the same date as the
petition to terminate was filed, indicate that the children remained bonded to their parents and
siblings and/or enjoyed visits with them.

Theonly negativetestimony regarding visitation camefrom thecaseworker whoinitiated the
termination petition. She pointed to the requirement of the most recent Permanency Plansthat the
parentsbring nutritious meal sto the visits'® and see that the children’s basic needs, such aschanging
diapers, were taken care of during the visit. The caseworker testified that the parents had not
complied with this requirement with regard to the diapers, and only “half and half” on the food.
Father adamantly testified that he brought meds to the vidts.

The caseworker also testified from notes she made as to specific visits. Since July of 1999,
Father was late to two visits and missed two, one of which was rescheduled from its usual time
because the children involved were going to be in town, and Father was at work.

Mother began living with Father in hisfour bedroom apartment in March of 2000. Mother
testified she had applied for her own housing, but that she remained at Father’ swhilewaiting so that
she could be there when the children visted. The two have discussed marriage, but Father was
concerned about the effect of that marriage on his efforts to get custody of the children. That
concern was apparently not misplaced since much of DCS's problem with Father isrelated to his
relationship with Mother. Father testified he would give up hisrelationship with Mother if that was
what was necessary for him to get his children back. Similarly, Mother testified she would move
out if her living there was an impediment to Father having custody.

18Apparently thisrequirement wasinserted because some of the children had along rideto and from their foster
homes in another county. These visits generally took place at the D CS office. It isworth noting that this requirement
did not appear until the plan signed by the parents on November 16, 2000, after DCS had decided to change the
permanency goal to adoption. Nonethelessthe DCS case manager testified about visits occurring prior to theinsertion
of this requirement.
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In the most recent Permanency Plans, DCS stated that Father had done “most of what he
needsto do.” Attrial, the caseworker agreed that that statement wastrue. When asked toreconcile
that statement with her position that Father had failed to substantially comply with the plans, the
caseworker testified:

| got that from thefact - - thing that | found most important on this permanency plan
he still did not have a grasp of and that was substantial to me as far as the
permanency for these children, raising the children.

Fromthebriefsand oral argument inthiscase, it isclear that DCShastwo complantsaga nst
Father. Thefirg ishispayment of child support; the second isthe fact that Mother wasliving with
him in his apartment.

The facts regarding Father’ s child support obligation are not entirely clear from the record.
It appears to us that Father was first ordered to pay child support by order whose entry date is not
evident, but which references the July 27, 1999 hearing. It sets Father’s monthly payment at $575
tobepaidininstallmentsevery twoweeks, and statesthe paymentswill begin August 15, 1999. The
order specifically reflects there was no judgment for arrearages. The record includes numerous
copies of awage assignment notice sent to Father’ sempl oyer reflecting the payments established in
the order.

At the October 26, 1999 hearing, Father’s child support obligation was suspended, except
for payment on arrearages, and wassubsequently terminated a the hearing on January 3, 2000, again
except for payment on arrearages. In a March 23, 2000, order reflecting a November 24, 1999,
hearing the court stated it would issue a separate order addressing the arrearage. We have found no
order establishing the tota amount of arrearage or the required monthly payments. At the trial,
Father testified that the referee had told him to pay $25 every two weeks. We presume this was
intended to apply to arrearages, since the same referee had suspended or terminated ongoing
payments.

Appearing in the record asan exhibit introduced at trial, although not through awitnesswho
authenticatedit or explainedit, wasFather’ spayment history, arecord fromthejuvenilecourt clerk’s
office. That record reflectsthat Father made $25 paymentsat varioustimesfrom December 16, 1999
through February 17, 2000 and that he made a $200 payment on April 17, 2001. The record states
the total paid as $275, although it is not apparent to us how this amount was arrived at.*

The court reinstated Father’s ongoing obligation to pay child support in its order dated
September 12, 2000, reflecting the hearingheld August 25, 2000, wherein DCSindi cated to the court
it was changing the goal for the children from reunification of the family to adoption. The court set
Father’ sobligation at $692 per month to begin payments on September 8, 2000. Wage assignment

lgThis record also reflects Father's total arrearage as of July 9, 2001, as $15,403.42. However, this figure
appears to based on an inaccurate assumption that his obligation remained constant after it was first set.
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notices were sent to Father's employer. Father testified that he twice asked his employer’s
bookkeeper if she had received notice from the court about deductions from his check and was told
no. He made a $200 payment in April of 2000. At trial Father wasstill not certain of the amount
of support he was to pay, maintaining that the referee had told him to pay $25 every two weeks.
DCS primarily relies on Father’ sfailure to pay support during the four months prior to the filing of
the petition. His payments were reinstated to start September 8, 2000, and the petition was filed
February 9, 2001.

With regard to Mother living in Father's apartment, DCS argues that this arrangement
jeopardized Father’ s ability to provide suitable housing since he could be forced to leaveif shewas
living therewithout being onthelease. However, the caseworker testified that she had informed the
landlord of Mother’s presence in the apartment. Father testified the landlord was aware of the
situation, and his lease had not been canceled.

In addition, the DCS caseworker indicated some concern about Father’s relationship with
Mother because DCS had decided Mother had not demonstrated an ability to take care of the
children, and DCS was afraid Father would |eave the children in Mother’ s care.

Wehavereviewedall the statementsinthe Permanency Plans, including thelatest onewhich
was not approved by the court before the petition for termination was filed. We confess that we
cannot discern from those statements exactly what Father was expected to do regarding his
relationship with Mother. Inthe latest plan, DCS stated Mother needed to decide her future living
arrangements and Father needed to continue to evaluate his situation with Mother and decide his
plansto parent his children. At the same time, Mother had been instructed to find her own housing
or get on the lease with Father. If she had done the latter, DCS would apparently still have had
reservations about her living there asfar as Father regaining custody of the children was concerned.
At the sametime, DCS had stated that the long term and stable relationship between Mother and
Father was a family strength, and many of the services had been directed primarily at improving
Mother’ s parenting with the idea she would be the primary caretaker.

(1) Abandonment by Willful Failure to Support

Thefirst groundrelied upon by DCSfor thetermination of parental rightswas abandonment
of the children. Pursuant to Tenn. Code Ann. 8§ 36-1-113(g)(1), in a termination proceeding
abandonment occurs when:

For a period of four (4) consecutive months immediately preceding the filing of a
proceeding or pleading to terminate the parental rights of the parent(s) or guardian(s)
of the child who is the subject of the petition for termination of parental rights or
adoption, that the parent(s) or guardian(s) either have willfully failed tovisit or have
willfully failed to support or make reasonable payments toward the support of the
child.
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Tenn. Code Ann. 8 36-1-102(1)(A)(i).

The trial court found that the “testimony and evidence further showed by clear and
convincing evidence that neither parent had been consistent with visitation or financial support and
has abandoned their children.” On appeal, DCS does not rely upon the failure to visit prong of the
statute with regard to Father. That was a wise decision since we find the evidence preponderates
against the trial court’s finding that Fether had not consistently visited the children.

DCS argues on appeal that both Mother and Father admitted their failure to pay support in
the four months preceding thefiling of the petition to terminate parental rights. Father and Mother
both argue that abandonment by failure to support requires more than afinding that support has not
been paid. They contend that abandonment requires an element of intent and that thetrial court in
this case did not find that they failed to pay support willfully or intentionally.

We agree that there must be an element of intent or willfulnessin the failure to support. In
re Svanson, 2 SW.3d at 187. In that case, the Tennessee Supreme Court struck down as
unconstitutional those portionsof the statutory definition of abandonment that created anirrebuttable
presumption of abandonment from failure to support for four months regardless of the intent or
purposefulness of the parent, because those statutory definitions “simply do not allow for the type
of individualized decision-making which must take place when afundamental constitutional right
is at stake.” Id. at 188. Consequently, the Court held that “until otherwise amended by our
legidlature, the definition [of abandonment] that wasin effect under prior law shall be applied.” Id.
at 189.

Asexplained in Svanson, that prior law included an dement of intent in both failureto visit
and failureto support. Essentially, abandonment was interpreted to require “ conduct on the part of
the parent which evinces a settled purpose to forego all parental claims to the child.” Swanson, 2
SW.3d at 184 (quoting Ex parte Wolfenden, 49 Tenn. App. 1, 5, 349 SW.2d 713, 714 (1959)). A
number of factors are to be considered in determining whether a parent has abandoned his or her
child. O’'Daniel, 905 S.W.2d a 187; Koivu v. Irwin, 721 SW.2d 803, 807 (Tenn. Ct. App. 1986).
The ultimate question is whether there is clear and convincing evidence of an overall lack of any
parental responsibility. Koivu, 721 SW.2d at 807.

Herein, Father admitted that he had not paid all of the child support that had been ordered
by the court, but expressed some confusion as to the amount of the support and the method for
paying the support. Although awage assignment notice was sent to hisemployer after the last order
establishing an ongoing support obligation, the support was not deducted from his check. In
addition, a parent’s ability to pay is a consideraion in willfulness. See Tenn Code Ann. § 36-1-
102(1)(B) (defining token support as insignificant given the parent’s means). DCS continued to
require Father to maintain suitable housing and furnishings for all the children. Obvioudly, the
amounts spent on these itemswere dso aform of support. After thetrial, the guardian ad litem filed
a written dosing argument in which she argued that Father’s failure to pay support in the four
months preceding the filing of the termination should be considered in light of mitigating factors
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such as the money he spent on furnishings and the court costs and other expenses he was required
to pay as part of his community corrections sentence. We agree.

Father’ sconduct throughout this case does not evince a purposeto forego parental claimsto
his children or an overdl lack of parental responsibility by the Father, even when measured by a
lower evidentiary standard than clear and convincing. To the contrary, Father sought custody early
on and has continued to seek custody. The only apparent and expressed reason DCS took the
children in custody after removing them from Mother’s home was the unsuitability of Father’s
current housing. We areleft toinfer that if he had had abigger apartment or if he could have stayed
in Mother’ s apartment with the children, they would have been left in his care. He has attempted
to comply with directives given him by DCS, and DCS stated he had substantially complied with
those requirements. He cooperated with workers and agencies that attempted to help him.
Therefore, we reverse the trial court’ s finding that Father had abandoned his children.

(2) Substantial Noncompliance

The second ground that DCS relied upon for the termination of Mother’s and Father’s
parental rights was failure to substantially comply with the Permanency Plans. Father argues that
DCS did not prove this ground by clear and convincing evidence. To the contrary, he argues that
he substantially complied with the Plans. Tennessee Code Annotated § 36-1-113(g)(2) authorizes
termination of parental rights when there has been substantial noncompliance by the parent with the
statement of responsibilities in a permanency plan or a plan of care prepared pursuant to the
provisions of title 37, chapter 2, part 4.

Thestandardsfor reviewingtermination of parental rightsbased on Tenn. Code Ann. 8 36-1-
113(g)(2) have been discussed by the Tennessee Supreme Court in Inre Valentine, 79 S.W.3d 539
(Tenn. 2002). Prior to terminating a parent’ srights on this ground, thetrial court must find that the
requirementsof the permanency plan that the parent allegedly did not satisfy are* reasonableand are
related to remedying the conditions which necessitate foster care placement.” 1d. at 547 (quoting
Tenn. Code Ann. 8§ 37-2-403(a)(2)(C)). If thetrid court falsto makethisfinding, this court must
review thetrial court’s decision de novo without a presumption of correctness. Inre Valentine, 79
S.W.3d at 547. Determiningwhether substantia noncompliance existsisaquestion of law that must
also be reviewed without a presumption of correctness. Id. at 548.

In order for noncompliance to justify the termination of parental rights, it must be
“substantial.” In other words, mere technical noncompliance alone is not sufficient to justify the
termination of parental rights. Id. at 548. Noncompliance with requirementsin apermanency plan
that are neither reasonabl e nor rel ated to remedyingthe conditionsthat led to theremoval of thechild
from the parent’ s custody is not relevant for purposes of Tenn. Code Ann. 8 36-1-113(g)(2). Inre
Valentine, 79 SW.3d a 548-49. Additionally, the parent’s degree of noncompliance with a
reasonable and related requirement must be assessed.
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In the order terminating parental rights, the trial court herein did not directly address the
reasonableness of the reguirements of the three Permanency Plans or the relationship of those
requirements to the reasons that led to the removal of the children. Thetrial court had previously
approved the plans with a finding that the requirements were reasonably related. The third set of
Permanency Planswas submitted to the court oneweek prior to thefiling of the termination petition,
the court approved the plans on the date the petition was filed, but set the plans for a hearing.
However, the trial court’s finding that a requirement is reasonable and related to remedying
conditions necessitating foster care must be made in conjunction with the determination of
noncompliance. Id. at 546. Absent that, this court must make the determination de novo.

Thefirst Permanency Plans, created soon after the children were placed in DCS custody each
named the permanency goal as“returnto parent.” The Permanency Plans set the goalsfor Father as:
(1) pay child support; (2) participate in raising his children; (3) demonstrate his ability to hold afull
timejob; and (4) secure adequate housing to support hisfamily. Theinitial planswere re-written by
DCS on December 10, 1999. The ultimate goal remained return to parent at that time. These
Permanency Plans did not change the requirements for Father, but listed several strengths of the
Father, including demonstration of the depth of hisrelationship with the children. These Plansalso
found Father had acquired housing with most of the necessary furnishings.

These updated Permanency Plans also recognized that a stressful adjustment period would
follow any return of custody to the parents. It also noted, “Mom and Dad are unsure of their future
plansasacouple. They do not have acommon goal on how they will parent the children asateam
when the children are no longer in foster care.”

DCS revised the Permanency Plans for the third and fina time by changing the goal to
adoption. Although the permanency goal changed, therevised plans continued to list the strengths
of Mother and Father (such astheir long and committed relaionship and their enjoyment of vists
with the children) and continued to list barriers to permanency, which we interpret as barriers to
reunification of the family. Listed as abarrier was Mother’ s lack of decision on her housing. The
Pansdirected Mother to decide that and other issuesand directed Father to continueto evaluae his
situation with Mother.

Regarding Father, the DCS case manager testified that Father had complied with the
Permanency Plans by paying some child support, maintaining stable employment, and having a
parenting assessment, but that he did not secure asafe environment for the children because although
he secured adequate housing, he dlowed Mother to live with him when her name was not on the
lease, jeopardizing his housing situation.

We find that Father substantially complied with the specific requirements assigned to him
by the Permanency Plans. The only real argument DCS makes with regard to Father's
noncomplianceisthat hisability to retain suitable housing wasjeopardized by his allowing Mother
to livewith him without being on the lease. The evidence doesnot support thisposition, since DCS
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informed the landlord of the situation, and the landlord did nothing in response. No evidence was
presented regarding a real threat to Father’ s housing.

DCS sstatementsin the various Permanency Plansdo not evince aclear direction for Father
totakewithregard to hisrdationshipwith Mother. DCSdid not tell him to make Mother move out
and, in fact, implied that it would be acceptabl e for M other to add her nameto thelease. The latest
Plans, on which there was no hearing before the trial court,® directed Father to consider his
relationship with Mother, but did not indicate what the right decision would be and did not direct
any particular action be taken as aresult of that consideration. Thus, we cannot find that Father
failed to comply with any specific requirement of even the last set of Plans.

Consequently, we reverse thetrial court’ sfinding that Father failed to substantidly comply
with the requirements of the Permanency Plans.

(3) Pergstence of Conditions Preventing Safe Return to Home

The final ground for the termination of parental rights relied upon by DCS was persistence
of the conditions which led to the remova under Tenn. Code Ann. § 36-1-113(g)(3)(A), which
authorizes termination of parental rightsif:

The child has been removed from the home of the parent or guardian by order of a
court for a period of six (6) months and:

(i) The conditions which led to the child’s removal or other conditionswhichin all
reasonable probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i1) Thereislittle likdihood that these conditions will be remedied at an early date
so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relaionship greatly
diminishesthe child' s chances of early integration into a safe, stable and permanent
home.

Thereisno dispute that the children had been removed from Mother’ s homeand from their
parents custody for over six months. The conditions which led to their initial removal were
Mother’s neglect of the children as evidenced by her leaving them unsupervised and her failure to
meet the nutritiona needs of at least one of them. With regard to Father, the only condition that

20See Tenn. Code Ann. §37-2-409 regarding periodic subsequent hearings.
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prevented him from gaining custody immediately after M other was arrested appearsto have been his
lack of housing and furnishings to accommodate all the children.

The DCS caseworker testified that the conditionswhich led to the removal had persisted by
noting that the parents were allowed to have unsupervised visitation with their children for a short
time, but that the visitation had to be changed to supervised dueto Mother being left alone with the
children after the parentswereexplicitly told that shewasnot to be alonewith thechildren. Overdl,
she testified that her concern with Father was his failure to recognize the reason for removal.

As DCS maintains, the existence of conditions other than those initially requiring removal
can prevent areturn to the parent’ s custody, and thus constitute grounds for termination, but those
conditions must be such that “in all reasonable probability would cause the child to be subjected to
further . . . neglect.” DCS expressed generdized concern about Father’s ability to actually parent
all of the children and had stated in its latest set of Permanency Plans that Father should consider
whether he could actually take care of the children independently.

When asked regarding her concerns about Father’s parenting of the children, the DCS
caseworker testified, “I think he isvery concerned with the children and would like to parent the
children. 1 don't know how realigtic thisiswith what he would be able to do since he' sgot to work
and hold downajob....” Inaddition she stated that she did not feel that Father believed there was
anythingwrong with how Mother had parented the childreninthe past. Shefurther testified that this
was her primary concern and remained her concern because Father was still in a relationship with
Mother and still supportive of her.

Thus, DCSbasically had two concerns regarding return of the children to Father: hisability
to actually parent and meet the needs of nine children and his continuing loyalty to Mother. With
regard to thefirst, the record indicates that DCS s efforts at providing nutritional and homemaking
services and training were focused on Mother, not Father. Father attended parenting classes and
worked with various groups or service providers. The HUGS nurse testified she would help Father
with attending to the numerous tasks that would be involved in parenting the children.

We cannot conclude that there was clear and convincing evidence that Father wasunable to
care for the children or that he would not be able to provide such care with training and help.
Adoditionally, while the court and DCS emphasize the specialized needs of some of the children,

21After the children went into foster care, some of them developed or displayed behavioral, educational, or
emotional problems. In particular, one child suffered serious behavioral and emotional difficultiesthat required at | east
weekly counseling. This child’s condition was later attributed to sexual abuse by M other’s oldest son while the child
in question lived in Mother’shome. Attrial, the therapist testified this child needed intensive treatment in a residential
setting. DCS and the trial court emphasized that the parents, especially M other, needed to, but did not, recognize the
individualized special needs of this child. This child and the others had been removed from M other for two years, and
his problems had evidenced themselves after that removal. We note that the child had missed over one-third of his
scheduled weekly therapy sessions while in foster care and that neither parent had any responsibility to get him to those
(continued...)
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they do not engage in such individualized analysis with regard to Father’ s parenting abilities asto
each child, considering that child’ sage, abilities, and needs. With additional servicesto Father and
some additiond opportunity for him to demonstrate his parenting ability on agradually increasing
scale of responsibility, Father may be ableto parent these children or some of them.? In any event
we cannot conclude that with that help Father's abilities will probably result in neglect of the
children.

With regard to DCS's second concern, we cannot conclude that Fether's feelings toward
M other constitute acondition that probably will result in neglect of thechildren by Father, especially
since DCS repeatedly stated that a strength of the family was the long and committed relationship
between Mother and Father. Father testified as to his understanding of why the children were
removed from Mother and why her leaving them alonewaswrong. He also testified hewould sever
his relationship with Mother if that were arequirement of his getting his children back.

DCS sreal concern appearsto bethat Father will leavethe childrenin Mother’ s careand she
will neglect them. Whilewe do not question the sincerity of that concern, the record does not show
Father was ever made to choose between hisrel ationship with Mother and the hope of arelationship
with his children until the trial. When asked to make that choice at trial, his answer was
unequivocal.

DCSarguesthat Father | eft thethree ol dest childrenin Mother’ scare during an unsupervised
visit at his home. Father testified he went out to pay abill, using the busfor transportation, and | eft
hisadult daughter at home with Mother and the boys. Whatever the true facts, Mother wastheonly
adult in the home with the three children at approximately 6:30 p.m. on a Saturday. Mother did not
leave the children unsupervised; she did not neglect them; thus, she did not repeat the conduct
leading to the children’s removal. Father was never given another opportunity to demonstrate he
would make sure the situation of Mother being left alone with children did not occur again. While
we do not condone or approve of Father’s dlowing a situation to occur that he had been warned
againg, we cannot conclude this one incident justifies a conclusion he would allow it again if itis
acondition of hisretaining rights to any relationship with his children. We also cannot conclude it
constitutes a condition that would probably result in the children’ s neglect.

Weholdthat thetrial court erredinterminating Father’ sparental rightsbecausethe existence
of any one ground for termination was not proved by clear and convincing evidence. Accordingly,
we reverse the judgment terminating Father’ s parental rights.

21(. ..continued)
appointments.

22The children arenot all in the same foster home; onewasin need of residential therapeutic services; therewas

no potential adoptive home for all the children. In other words, they are not currently together, and the record reveals
no plan for them to stay together, absent return to custody of one of the parents.
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V. Proof of Grounds as to Mother

Asof the date of trial, Mother was thirty-one years old. She had borne eleven children and
was nine months pregnant with her twelfth. Shedid not have ahigh school diplomaor GED and | eft
school in the eleventh grade due to her first pregnancy. When DCS became involved with the
family, Mother was not employed outside the home.

DCS alleged the same three grounds against Mother. For the same reasons set out earlier
with regard to Father, wefind DCSdid not prove by clear and convincing evidence that Mother had
abandoned these children.

A. Substantial Compliance with Permanency Plans

With regard to whether Mother substantially complied with the requirements of the
Permanency Plans, we analyze that issue following the Supreme Court’ sanalysisinInre Valentine.
We must examine each requirement that Mother is alleged to have failed to comply with to
determine if that requirement was (1) specific, (2) reasonable, and (3) related to remedying the
conditionsthat necessitate foster care placement because thetrial court did not make those findings
at the sametime it determined the issue of substantial noncompliance. 79 S.W.3d at 546.

Althoughthetrial court found that Mother had “failed to addressissues’ outlined intheplans
and that she had not followed the plans nor plausibly explained her noncompliance, the court made
specificfactual findingsonly asto two requirements. First the court found Mother did not pay child
support and visit consistently. Only these findings are reviewed with a presumption of correctness.
Id. at 546. The evidence preponderates against the finding Mother failed to visit consistently. The
Permanency Plans placed no responsibility on Mother to pay child support. The last revised set of
Plans required Mother to get caught up on payment of support.

Thefirst Permanency Plans, created soon after the children were placed in DCS custody, set
requirementsfor Mother including: (1) take parenting dasses; (2) provide appropriate housing and
furnishings; (3) learn nutritional standards; (4) complete a psychological examination and follow
recommendationsfor medication and counseling; (5) cooperatewith Homemaker Servicesand learn
purchasing and decision making skills; (6) obtainaGED and secure employment; (7) secureday care
for the children; (8) continue to work with the HUGS nurse; (9) participate in WIC; (10) secure
medical treatment for the children, including immunizations; and (11) attend to her own physical
health and receive treatment for anemia. The second set of Plans did not change the statement of
requirements for Mother. The third set recognized the failure of Mother to begin a counsding
program or address the issues which brought the children into custody and her failure to pay child
support.

To constituteabasisfor termination of parentd rights, apermanency plan requirement must

be specific. We consider the requirement that M other provide adequate housing for the children, as
that requirement wasinterpreted by DCS during itsinvolvement with thefamily tolack therequisite
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specificity. Both Father and Mother had initially been required to provide suitable housing for all
the children. As discussed above, DCS appeared to approve Mother s living in Father’ s suitable
housing at one time, but later determined Mother should not live there. In the last set of revised
Plans, Mother wastold to decide on whether to get her own housing or to get on thelease a Father’s
house. Thetestimony of the DCS case manager at trial madeit clear that even the |ease arrangement
would not have alayed her other concerns. Agan, DCS's equivocation on a suitable housing
arrangement provided no specific requirement for M other to follow other than to decide. We cannot
find that Mother did not substantially comply with a specific requirement of the Plan regarding
housing.

Unless a requirement is reasonable and related to remedying the conditions necessitating
foster care, compliance or noncompliance with that specific requirement isirrelevant to whether the
ground of substantial noncompliance with the permanency plan has been proved. Inre Valentine,
79 SW.3d at 547. We find that the requirement that Mother obtain a GED was not related to the
conditions that led to removal of the children or to remedying conditions that required that the
childrenremaininfoster care. Id. Consequently, wewill not consider DCS' sargument that M other
failed to comply with that requirement.

The other requirements, however, appear to usto be related to remedying the conditions that
necessitated foster care placements. Mother had several children who failed to thrive, and one of
thetriggering eventsthat led to DCSinvolvement with the family wasthe undernourished condition
of the infant. Many of the Plan requirements address themselves to these problems by attempting
to train Mother to recognize the nutritional needs of the children and to plan for and provide food
meeting those needs. Other requirements were addressed to M other’ s conduct in repeatedly leaving
the children alone unsupervised.

M other attended parenting classes, and athough the DCS case manager wasnot satisfied that
Mother demonstrated sufficient improvement in her parenting skills, for purposes of the ground of
substantial noncompliance, wefind Mother complied with the specific requirement that she attend
parenting classes.

Therequirementsthat Mother |earn appropriate nutritional, purchasing, and decision making
skills were to be accomplished through her work and cooperation with the parenting classes,
Homemaker Services, and the HUGS nurse. Mother somewhat cooperated with the HUGS nurse
early on, and that person provided assistance in a number of aress.”® Mother became more
cooperative with the nurse later on. According to testimony of the nurse herself, Mother complied
with the requirement that she cooperate with HUGS.

23For example, the nurse testified that at the beginning the children had different medical care providerslocated
invarious areas, creating areal difficulty for Mother, who had no car and no driver’ slicense, to make and keep doctor’s
appointments for the children. The nurse was able to work through the TennCare provider to remedy this situation and
get all children assigned to one doctor.
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Homemaker Serviceswere discontinued because Mother did not make herself available and
was not at homefor half of the scheduled appointments. Mather testified that her participation with
Homemaker Services involved her working and the homemaker watching her work. She testified
that she could not complete some of the tasks required by the homemaker, especially cooking,
becausethere were no children in thehouseto cook for. Itisclear that at somepoint Mother smply
chose not to make an effort with Homemaker Services. Mother only partially complied with the
requirement that she cooperate with Homemaker Services.

The DCS case manager testified that although Mother’ s understanding of proper nutrition
may have improved, Mother’s efforts to provide nutritional meals or food at the visits was
inconsistent.?* Her observations were based upon the every other week supervised visits, lasting
approximately two hours each. The third and final set of revised Plans, changing the goal to
adoption, stated the following in regard to barriersto permanency:

Parents have not demonstrated knowledge of how to provide a well-baanced,
nutritious meal for their children during visits. They are fed junk food and soda
instead of vegetablesand milk and other more nutritiousfoods. Mom sayssheisjust
feeding the children what they want to eat, and that they don’t likemilk. Thisisa
BIG concern since 3 of the children were foundfailureto thrivein the padt. Itisalso
a concern since this CMII [social worker] personally witnessed the 1 year old
consistently given other things besidesformulain hisbottle, i.e. Jungle Juice, water,
etc. in hisinfant years. . . .

However, the DCS case manager testified that compliance with the requirement to provide
nutritional food was met “half and half.”

The HUGS nurse, who had been aregistered nursefor thirty years, had worked with Mother
and Father consistently and intensively since DCS first became involved with the family. She got
the children assigned to the same doctor; she transported them to appointments; she got them on the
WIC program, all beforethe children wereremoved from thehome. In addition, the HUGS program
involved teaching parents to care for their children, including safety and nutrition issues. She
believed that it was important to train parents or refresh earlier training on these and other issues
while the children were in the home.

The HUGS nursetestified that from the beginning Mother was fairly cooperative, athough
she may have been unableto keep some clinic appointments, and that her relationship with Mother
was good. Shealso tetified that Mother had improved over time as evidenced by the fact that she

24We are aware that Father was also assigned responsibility, in the last set of Plans, for providing meals at
visitation and attending to the individualized needs of thechildren at the visits. However, DCSdid not allege Father had
failed to meet these specific requirements. In addition, the DCS case manager testified that M other had been verbally
instructed prior to the last set of Plans to bring meals to visits and M other had been the focus of services directed to
meeting the nutritional and other needs of the children. In other words, DCS primarily held M other responsible for these
tasks, not Father.
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had taken better care of her own health even after the children were removed. Shealsotestified that
before the children were removed from the home she would often stop by Mother’s home in the
afternoon and M other would be cooking nutritiousmeals. The nursetestified that she believed that
Mother could parent her children.

Since one of the primary concerns was whether the children would receive proper nutrition
if they were returned to Mother’s custody, compliance with the requirements designed to ensure
Mother could take care of the children’s nutritional needs was important. However, the evidence
shows that Mother complied or partially complied with the specific requirements related to
nutritional training.

Mother was specifically required to get a psychological evaduation and follow its
recommendationsfor counseling. She got the evaluation, but never received counseling. Therewas
dispute at trial asto the cause. Despite adiagnosis of possible depression from the evaluator, the
treatment agency notified DCS that “Based on the information at intake as well as the information
you faxed to me, [Mother] does not have amental health diagnosis that would enable her to receive
psychiatric/psychotherapy services utilizing her Tenn. Care.” In addition, Mother had told the
agency she did not know why DCS sent her there and could not identify any type of counseling she
might need. Thus, the agency also notified DCS

[Mother] seemsdisinterested in pursuing said services. [ She] was unableto identify
issues to address in treatment here. Although [Mother] is certainly welcome to
pursue services at Dede Wallace Center should she decide on issues she would like
to address in treatment, it seemsill advised at this point that she continue services
here. In my professional opinion, havingaclient receive services who both does not
want the services and cannot indicate issues she would want to addressin treatment,
the services are not warranted. My concern is that such an arrangement lends the
appearancethat aclient is genuinely invested in making changes in treatment when
that may not bethe redity.

The author of this letter to DCS testified at trial that her conclusion that there was no
diagnosi sjustifying mental hed th serviceswasbased upon Mother’ sstatementsto her. Sheassumed
the evaluation was not one of the items faxed to her, but the case manager testified it was faxed.
The Dede Wallace intake worker also testified that the primary reason no services were offered to
Mother was that Mother could not identify a reason for wanting any services.

The counseling was considered important by DCS in getting Mother to understand the
problemwith leaving her children unsupervised and to address conditionsthat may have contributed
tothat conduct. That iswhy the original Plan noted asabarrier that M other needed a* psychol ogical
examination to determine any underlying causes that contributeto her inability to effectively parent
her children.” However, the specific action M other wasrequired to takewasto have an examination,
which she did, and to follow any recommendations of that evaluation for counseling. DCSfailed
to provethat Mother was aware that the eval uation recommended counseling; the agency that would
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provide the counseling found no diagnosis justifying treatment; and DCS did not show that it
informed Mother that the examiner recommended counseling.

Infact, itisdifficult tointerpret asadiagnosistheexaminer’ svague* provisional impression”
of depression, statement that M other “may be more depressed than she admitsto herself and others,”
and hypothesis that she may have more depression than she evidenced at the evaluation. Further,
the recommendation section merely states in this regard that Mother “may benefit from on going
counseling serviceswith aprovider whois culturally competent to work with her.” No explanation
is given that directly relates to the hypothesized depression or to the reasons the children were
removed from the home.*® Mother testified shetold the Dede Wallaceintakeworker that shedid not
know what issues she was supposed to work on, what her needs were, or the specific purposefor the
DCSreferral. She never said she did not want counsding. Based upon these facts, the evidence
doesnot support afinding that Mother failed to comply with the original requirement that she obtain
counseling recommended as a result of the examination.®

Mother was under court order to pay child support. She paid little or none even though she
was employed during most of the two years her children werein DCS custody. Mother admitted to
failing to pay support, except she seemed to think Father had paid support on her behalf sometime
after the petition wasfiled. She was not employed at that time and was living with Father who was
supporting the two of them. Mother admitted that she had not been employed for two months by the
time of trial, apparently related to health reasons stemming from her pregnancy. She said she
intended to return to work in the future. Mother also testified that she had purchased some of the
furnishings needed to provide a suitable home for the children.

While Mother was under court order to pay support, such payment was not a requirement of
the two initial Permanency Plans. In fact, the Plans discuss Mother’ s status as a single mother of
eight who needed financial support from Father. Father was required to provide financid support.
In the last revision of the Plans, DCS stated that both parents needed to get caught up in their
payment of child support. That isthefirst and only referencein the Plansto any requirement placed

25We note the recommendations also included a statement that M other would continue to need more than a
minimum amount of time, attention, guidance and support from DCS. The report found M other to have deficient to
average mental abilities, and her insight, reasoning and judgment to be fair. It also noted Mother appeared fatigued and
overwhelmed by her situation. As Mother stated at trial, the fact her children had been taken away was enough reason
for anyone to be depressed.

26The third set of revised Permanency Plans noted as a barrier that Mother still had not started her counseling
and had not addressed the issues that brought the children into custody, leaving D CS to conclude that without progress
by Mother in recognizing the part shehad played in losing custody it could not determineit would be safe for the children
to return home “asfar as her being trusted to not leave the children unsupervised in the future.” The Plans assigned to
Mother the task of attending counseling “to address why she has left her children unsupervised on many occasions.”
Mother signed these Plans on November 13, 2000. At the trial Mother did not testify she had sought the counseling.
The DCS case manager testified that DCStook the position that M other would leave her children unsupervised because
she had not had any counseling to deal with why she did it in the first place. We consider this position to be related to
the persistence of condition ground discussed hereafter.
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on Mother to pay support. It could not have been in the reasonable contemplation of DCS that
Mother could pay off her substantial arrearage in the three months between her signing the revised
Plans and DCS filing the petition to terminate. Consequently, Mother did not fail to substantially
comply with the Plans.

DCSdoesnot rely on the other specific requirements, and does not argue that Mother failed
to comply with them, including securing employment, securing daycare for the children, and
attending to her own health.?’

Based upon our factual findings, we cannot conclude that Mother failed to substantially
comply with the specific requirements of the Permanency Plans.

B. Persistence of Conditions

DCS has concerns that conditions exist that prevent the safe return of the children to the
parents custody in the near future. If those conditions do exist, such that they in all reasonable
probability would cause the children to be subjected to further neglect, and if there is little
likelihood those conditions can be remedied in the near future, termination may be based on such
conditionsif failureto terminate diminishes the children’s chances of integration into a permanent
home. Tenn. Code Ann. § 36-1-113(g)(3)(A).

M ost of the evidence and argumentsput forth by DCS are gppropriaely considered under this
ground because it is really DCS's concerns about the ability of the parents to provide a safe and
nurturing homethat isthe driving force behind thisaction. These concernsareal so the primary basis
for the trial court’s rulings.

DCS has voiced its concern that Mother has not really acknowledged responsibility for the
children endingup in DCScustody. It isconcerned she has not addressed any underlying problems
or conditions that might have led her to leave the children unsupervised. Apparently thisrefersto
her failure to get counseling.

DCS spositionimpliesthat thetwo setsof parenting classes M other compl eted and her work
with the Institute for Responsible Fatherhood, Home Services, HUGS, and otherswould not have
addressed the importance of supervision for young children. It dso implies that Mother has not
come to realize that importance through her children being removed and her meetings with DCS.

27M other went through two pregnancies after DCS became involved, did not disclose but instead hid her
condition, and did not get prenatal care until late and at the insistence of DCS or the HUGS nurse. At trial, Mother
admitted to previously lying to the court about being pregnant with the ninth child. The HUGS nurse testified that
Mother had been taking better care of herself for the last year. Her hemoglobin level was no longer low. Mother had
been without TennCare benefits for some period of time. M other had been taking D epo-Provera shots for birth control
until her benefits expired.
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DCS has not proved that any specific counseling would have eliminated the possibility that
M other would not leave young children unsupervised. Such counseling may havealeviated DCS's
concerns, and for that reason if no other, Mother would have been wel advised to get it. However,
thereis not sufficient evidence in the record to conclude that Mother’ s failure to obtain counseling
would in all reasonable probability lead to neglect of the children if they were returned to her. The
only time Mother has been alone with any of her children, she did not leave them. She has not had
another opportunity, even a short unsupervised visit, to demonstrate her former conduct will not
recur.

Theother concern DCShasabout M other iswhether she can provide appropriately nutritious
meal son acong stent bas s and otherwisetake care of theneeds of the children. Eventhe DCS case
manager acknowledgedthat Mother’ sknowledge of such mattersmay haveimproved, but also stated
that Mother had actually demonstrated any improvement inconsistently. These observations were
based on short visitation periods every two weeks. The testimony of the HUGS nurse contradicts
any conclusion that Mother wasnot ableto provide nutritiousfood. Further, that nurse’ stestimony
that if the children were placed in the home she would be able to continueto provide services until
the youngest child in the home was six years old and would be able to monitor the health of the
children and whether they were receiving appropriate care should have allayed the “concerns’ of
DCS.

Thereisnot clear and convincing evidencetha Mother’ sability to providefor her children’s
nutrition needsis so inconsistent as to make it probable they would be neglected if returned home.
Consequently, DCS has failed to establish the ground set out in Tenn. Code Ann. 8§ 36-1-

113(9)(3)(A).
V. Conclusion

The trial court emphasized the individual needs of the children and especially those three
children with special needs related to developmental, behavioral, and emotiona or psychological
problems. Weagreewith the court that these children must be given the careand servicesthey need.
We cannot conclude from the evidence, however, that either of the parents is incapable of
understanding the individualized needs of these children and of making sure those needs are met by
service providers.

The children at issue displayed their problems after they were placed infoster care. Mother
and Father have seen the children only briefly every two weeks since their removal. They have not
observed the problematic behaviorsthemselves. They havebeen told, through the Permanency Plan
meetings and otherwise, of the special needs of three of their children. The DCS case manager
testified that Father was concerned about the problems and talked to his children about school
progress and behavioral issues.

It isdifficult to understand what expectations the trial court or DCS had with regard to the
parents addressing the special needs of any of their children. Those children wereliving in various
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foster homes, some in other counties, and were receiving the services that had been identified as
needed. The parents were given no responsibility regarding these services. They were implicitly
criticizedfor failing to contact counsel orsor othersmorefrequently, but stated they got most of their
information from DCS or foster parents.

Of course, DCS must be concerned that al the children receive the care they need and any
specialized servicesthey require. Evidence regarding these needs, including a possible residential
placement for the child with the most serious problems, and regarding thechildren’ sexperienceand
development in foster care, was provided and considered in the context of thebest interest analysis.
Unless aground for termination is proved by clear and convincing evidence, consideration of best
interests is not appropriate.

Theevidenceregardingany individualized needsof the children did not establish any ground
for termination. There is no reason established in the record to conclude that if properly prepared
and supported these parents, or one of them, cannot ensure any special needs of the children aremet.
Thereisaso no reason to believe DCSwould allow areturn to either parent’ s custody if asituation
existed that might endanger a particular child.?

While we agree that individualized needs of each child must be recognized and addressed
by the parents, it appears neither the court nor DCS engaged in such an individualized approachin
analyzing the situation of each parent and each child. The various ages, abilities, and bonded
relationships of the children require such an examination.

This court deals with no issue of greater importance than termination of parental rights.
There is no more significant action by the Statein the context of civil proceedings. We are deeply
awareof the gravity of any decision we makein these cases. We have given thorough consideration
to the entire record in this case and to each argument propounded by the parties. Our decisionis
based upon our conclusion that DCS failed to meet the substantial evidentiary burden placed upon
it by the United States Constitution and the courts.

Wereversethetria court’ sjudgment terminating the parental rights of Father and of M other
and remand for further proceedings. Our decision does not affect custody of the children. That
decision is left to the trial court herein. In re Valenting, 79 SW.3d at 550. DCS remains under a
responsibility to make reasonable effortsto provide Father and M other, individudly, with the tools
each will need and the opportunity for each to demonstrate the ability to provide a safe, stable, and

28M other testified her son who was sexually assaulted has never told her himself about that abuse or the
perpetrator. She also testified that she saw no problem in allowing her oldest son, the alleged perpetrator of the abuse,
to return home even if the abused child were there. Obviously, DCS can prevent such a situation arising if it would
endanger the child.
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nurturing environment for the children. If the facts at the time warrant it, another petition for
termination can be brought later. We encourage DCS and thetrial court to consider each child, and
each parent’ s rightsto each child, on an individualized basis. Costs of this appeal are taxed to the
Department of Children’s Services.

PATRICIA J. COTTRELL, JUDGE



